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ABSTRACT 
The Austrian Act of Corporate Criminal Liability came into force on January 1, 2006. 
Since then, associations can be penalized for judicially criminal acts of their decision-
makers and / or employees. A criminal liability of the association presupposes that 
the offense was committed in favor of the association and, that the criminal offense 
violates the duties determined by the association (association duties). 
In the case of a violation against the VbVG, the court will impose an association fine, 
which depends on the annual yield of the association. In addition, an instruction can 
be issued for compensation for damage. 
In 2018 there were counted 341 preliminary investigations against associations, of 
which only 28 resulted in an indictment. Only in five cases, there was a conviction, 
and an association fine was imposed. 
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I. INTRODUCTION OF THE AUSTRIAN ACT OF CORPORATE CRIMINAL LIABILITY 
 
In 2005, the aim of the legislation was to remedy shortcomings in the fight against white-collar crime 
and thus also to take account of international legal developments, in particular European Union 
legislative acts, and obligations under international law, which required the introduction of effective, 
proportionate and dissuasive sanctions.1 The responsibility of associations for criminal offenses was to 
be placed under criminal jurisdiction and thus therefore go further than European and international 
standards.2  
 
Following a review phase, the National Council passed what is known as the 
Verbandverantwortlichkeitsgesetz (Austrian Act of the Corporate Criminal Liability, henceforth: VbVG) 
on September 28, 2005, which entered into force on January 1, 2006. The intention of the VbVG is, on 
the one hand, to sanction associations and, on the other, to create an incentive for prevention: The 
threat of (noticeable) fines is intended to increase awareness among companies of potential risks 
within their businesses and to promote the introduction of internal control and organizational 
mechanisms to prevent criminal acts by decision-makers and employees.3 
 
II. ADDRESSEES OF VBVG 
 
Until the introduction of VbVG, the concept of an association was foreign to Austrian criminal law 
dogmatics.  
 
A. Definition of an association 
 
According to the legal definition of § 1(2) VbVG, associations are “legal entities as well as business 
partnerships and European economic interest groupings”. The legal forms exhaustively listed have their 
(partial) legal capacity as a common denominator. VbVG is not based on a profitable or economic 
objective of the association, which is why associations with charitable or humanitarian objectives are 
also included.   
 
  
1Second Protocol of June 19, 1997 of the Convention on the protection of the European Communities’ financial interests (OJ 1997 C 
221, 11); Directive 2003/6/EC of January 28, 2003 on insider dealing and market manipulation (OJ 2003 L 96, 16); CFD of July 22, 
2003 on combating corruption in the private sector (OJ 2003 L 192, 54); CFD of February 24, 2005 on attacks against information 
systems (OJ 2005 L 68, 67); OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions 
(BGBl III No.176/1999); Council of Europe Criminal Law Convention on Corruption of January 27, 1999 (ETS 173); UN Convention 
against Corruption (BGBl. III No 102/2002). 
2 The international and European legal obligations would also have been met if they had been anchored in administrative criminal 
law – EBRV (explanatory notes on the government bill) 904 BlgNr 22 GP 1; Steininger, Lehrbuch VbVG² Chap 1 Rec 24. 
3 EBRV 904 BlgNr 22 GP 1f; Boller, Die strafrechtliche Verantwortlichkeit von Verbänden nach dem VbVG, 19. 
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B. Circle of addressees 
 
The addressees are thus both legal entities under private and public law and business partnerships.  
 
1. Legal entities 
 
Legal entities under public law include corporations such as stock corporations, limited liability 
companies and Societas Europaea, as well as cooperatives, idealistic associations, political parties and 
asset groups such as funds and foundations. Legal entities under public law are primarily local 
authorities (federal, state, municipality), economic and professional self-government institutions 
(chambers), social security institutions, universities, public law foundations and funds, but also the 
Oesterreichische Nationalbank. In spite of their legal personality, estates, sovereign acts by the federal 
government, state government, municipalities or other legal entities and the pastoral work of 
recognized churches, religious societies and religious denominations are expressly excluded from the 
scope of VbVG.4  
 
2. Business partnerships 
 
Business partnerships include OG (open societies) and KG (limited partnerships). They have the same 
legal capacity as corporations, but are not legal entities according to prevailing opinion and prevailing 
case law because the members are personally liable in addition to the corporate assets. 
 
The scope of application of VbVG does not include sole proprietorships, civil law companies and silent 
partnerships as they are not legal entities and they do not have civil legal capacity.5 
 
III. CRIMINAL LIABILITY 
 
A. General theory of criminal law 
 
Austrian criminal law is characterized by criminal law based on deeds. Punishment can only occur if 
there is guilt, which inevitably presupposes human action. In contrast to criminal law based on 
offenders, the focus is on the individual act and not the personality of the perpetrator. As associations 
never act themselves, they are not capable of forming their own will and are therefore never guilty in 
the classic sense.6 The traditional principle of guilt was therefore not applicable to associations.  
 
B. Responsibility of the association: Attributable persons 
 
With VbVG, a new criminal law subject has been created, which has nothing to do with traditional 
criminal law as criminal law based on deeds and guilt, and thus human-based guilt.7 The guilt of the  
 
  
4 Steininger, Lehrbuch VbVG² Chap 2 Rec 1ff. 
5 Zirm in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 68. 
6 Steininger, Lehrbuch VbVG² Chap 1 Rec 31. 
7 Boller, Die strafrechtliche Verantwortlichkeit von Verbänden nach dem VbVG, Foreword; Steininger, Lehrbuch VbVG² Chap 1 Rec 
26. 
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association was not enshrined in VbVG, but its responsibility was standardized. This criminal liability of 
the association is linked to the criminal conduct of its decision-makers or employees.8  
 
1. Decision-makers 
 
Decision-makers are persons who have either power of (external) representation, control in a 
managerial position or a de facto influence on the management. Demonstratively named as decision-
makers are the managing director, the board member, the authorized representative and the 
supervisory board member.9 They are characterized by the fact that they carry and influence the will 
of the association, which means that they are regarded as the authors of the association’s ethics. 
Persons who have only individual powers are not decision-makers unless the criteria of independent 
scope of action and supervisory and organizational responsibility are met in exceptional cases (see 
point 3.2.2.).10  
 
2. Employee 
 
Employees within the meaning of VbVG are all employees, who personally and economically 
dependent on the association, as well as persons who do not work in a personal but economic 
dependency (= employee similarity), as well as temporary workers and persons performing public 
service duties (= civil servants or contract workers). This exhaustive list of employee activities means 
that voluntary or honorary activities for the association can never fall under VbVG.11 
 
The assessment of whether the deed was committed by a decision-maker or an employee must be 
based on the factual position in the association. If the person is formally in a managerial position but 
in reality does not have the power to make decisions, he is to be regarded as an employee.12 If, on 
the other hand, the person formally performs employee activities, but actually has the power to make 
decisions (e.g. de facto managing director), he is to be treated as a decision-maker.  
 
The misconduct of this natural person(s) is thus a prerequisite for the responsibility of the association, 
comparable to an “association-related guarantor status”.13 That is to say, decision-makers have a 
special legal duty of supervision. In teaching, the constitutional conformity of this criminal 
responsibility was initially 14  discussed. The Austrian Constitutional Court declared VbVG and the 
provision on responsibility (§ 3 VbVG) admissible on December 2, 2006. In its guideline ruling, it stated: 
“The provision on the criminal liability of an association for the offenses of its decision-makers or 
employees does not violate the principle of objectivity and the right to a fair trial. As a criminal law 
category of its own kind, the association’s liability cannot be measured against the principle of guilt.”15  
 
  
8 § 2 VbVG as amended.  
9 § 2(1) VbVG as amended; Boller, Die strafrechtliche Verantwortlichkeit von Verbänden nach dem VbVG, 128ff. 
10 Zirm in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 75f. 
11 § 2(1)(1) to (4) VbVG as amended; Boller, Die strafrechtliche Verantwortlichkeit von Verbänden nach dem VbVG, 142ff.  
12 Steininger, Lehrbuch VbVG² Chapter 5 Rec 42. 
13 Steininger, Lehrbuch VbVG² Chapter 3 Rec 1. 
14 The annulment of the entire VbVG, in the alternative § 3 VbVG, was requested with a party motion to the Constitutional Court.  
15 VfGH dated December 2, 2006, G 497/2015; JSt 2017, 50ff. 
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C. Responsibility of the association: Punishable offense 
 
1. Type of criminal act 
 
Associations can be held responsible for all acts against natural persons that are subject to judicial 
sanctions.16 VbVG is neither limited to certain criminal offenses nor to certain types of offenses or 
forms of perpetration. Thus, both intentional and negligent offenses, crimes of omission and 
perpetrated offenses, and offenses of official and private prosecution are covered.  
 
2. Conditions of criminal liability 
 
The decisive factor is that the act was committed by a decision-maker or employee for the benefit of 
the association or the act violated obligations which affect the association. While the association is 
directly responsible for the culpable actions of the decision-maker, it may (only) be held liable for 
criminal acts of its employees if decision-makers have disregarded due and reasonable diligence and 
the perpetration was made possible or significantly facilitated by this.17 There must therefore be 
organizational culpability and/or a violation of the supervisory duties of the association.  
 
a. For the benefit of the association 
 
An act is committed for the benefit of the association if the association receives a material advantage 
through the act, has thus been enriched or was spared economic expenditure.18 However, non-asset 
offenses may also have been committed for the benefit of the association, such as forgery of 
documents or coercion. For the accountability of the association, it is not necessary that the natural 
person had the intention to grant an advantage to the association, but (only) requires its actual 
betterment. If the association is itself a victim of the offense committed by the natural person, it is not 
liable under criminal law because the misconduct typical of the offense is lacking.19  
 
b. Breach of duty 
 
The association is also responsible if it fails to take measures to prevent the offenses by its natural 
persons20 and thus violates its obligations arising from the area of activity or responsibility of the 
association.21 The relevant obligations are predominantly standardized in civil and administrative law 
(laws, regulations, decisions, etc.) and are particularly reflected in the form of road safety obligations, 
obligations for monitoring risks, product monitoring, warning and recall obligations, and obligations in 
the field of employee protection law, environmental law, construction law, trade law, etc.22   
 
  
16 RIS-Justiz RS0131120. 
17 § 3 VbVG as amended; EBRV 994 BlgNR 22. GP, 22. 
18 RIS-Justiz RS0131245. 
19 Hilf/Zeder in Höpfel/Ratz, WK² VbVG § 3 Com 1, Rec 10 and 12. 
20 Zirm in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 104. 
21 Hilf/Zeder in Höpfel/Ratz, WK2 VbVG § 3 Rec 6. 
22 Boller, Die strafrechtliche Verantwortlichkeit von Verbänden nach dem VbVG, 161 ff; Hilf/Zeder in Höpfel/Ratz, WK2 VbVG § 3 Rec 
14; Steininger, Lehrbuch VbVG² Chapter 5 Rec 14. 
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3. Conclusion  
 
The actions must therefore be sufficiently related to the association and its activities, and there must 
be sufficient links to the sphere of association.23 Acts committed exclusively in the private interest of 
the natural person (= excesses) do not trigger criminal liability for the association.24  
 
The criminal liability of the natural person and the association exist in parallel. A transfer to the 
association does not take place. A violation of the prohibition of double punishment (“ne bis in idem”) 
must be denied because different subjects are sanctioned.25 
 
IV. SANCTIONS 
 
A. General 
 
The intergovernmental acts of law called for “effective, proportionate and dissuasive sanctions” against 
legal entities. The creation of a monetary sanction was therefore mandatory, while the introduction 
of other sanctions was optional. 26  VbVG included the association’s fine as the only independent 
sanction against the association. “Liability surrogates” such as bans on certain activities, the exclusion 
from public contracts or establishment closures have not been enshrined.27 This was justified by the 
fact that secondary penalties are largely foreign to the Austrian criminal law system and that the 
division of duties between criminal law and administrative law should be maintained.28 In teaching, 
the sanction system in VbVG is discussed very critically:29 A successful fight against corporate crime 
would have required a more differentiated, more flexible sanction system,30 from which something 
can certainly be gained. 
 
B. Association fine 
 
1. Calculation  
 
As in the case of fines imposed on natural persons, the association’s fine is to be calculated in daily 
rates. First of all, the number of daily rates should be determined on the basis of the severity of the 
accusation and then the amount of the daily rate on the basis of the economic performance of the 
association. 
  
 
  
23 EBRV 994 BlgNR 22. GP, 21. 
24 Hilf/Zeder in Höpfel/Ratz, WK2 VbVG § 3 Rec 21. 
25 Steininger, Lehrbuch VbVG² Chapter 5 Rec 85. 
26 EBRV 994 BlgNR 22. GP 24; Zirm in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 141. 
27 Steininger, Lehrbuch VbVG² Chapter 6 Rec 1; EBRV 994 BlgNr 22. GP 27. 
28 EBRV 994 BlgNr 22. GP 27. 
29 Schwarz/Steineder in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 165. 
30 Köck, JBl 2005, 484ff; Bauer, ÖJZ 2004, 493; Frank-Thomasser/Punz, Unternehmensstrafrecht 14. 
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a. Number of daily rates 
 
The number of daily rates depends on the framework for penalties for the natural person. It amounts 
to at least one and up to a maximum of 180 daily rates for deeds by the natural person, which are 
threatened with life imprisonment or up to twenty years’ imprisonment.31  
 
When assessing the penalty, the court must take into account both the special provisions of § 5 VbVG 
and the general principles of penal assessment, in particular aggravating and mitigating factors 
pursuant to §§ 32ff StGB. In contrast to individual criminal law, guilt cannot be the basis of the sanction 
when determining the penalty of the association,32 which is why only those aggravating and mitigating 
factors are to be used that reflect their regulatory content in the structure of the association and not 
those that are linked to a certain character trait.33  
 
§ 5(2) VbVG standardizes as reasons resulting in a higher number of daily rates, in particular (i) the 
amount of damage or risk, (ii) the amount of the (economic) advantage obtained, and (iii) the number 
of illegal acts. The latter is based on the action value of the breach of supervisory duty: The more 
grossly the decision makers have neglected their duties to monitor employees, the more the 
association has to be held responsible. 34  Relevant previous convictions would be regarded as 
aggravating, as in individual criminal law.35  
 
§ 5(3) VbVG considers it a mitigating circumstance if the association (i) had already taken preventive 
measures before the offense was committed or has urged employees to act in accordance with the 
law, (ii) has taken significant steps towards future prevention, (iii) is only responsible for crimes 
committed by employees and not by decision-makers, (iv) significantly contributed to the 
establishment of the truth after the crime, (v) has made good the damage, or (vi) the act has already 
caused significant legal disadvantages for the association or its owners. When calculating the penalty, 
the behavior of the association following the offense must therefore also be taken into account, which 
expresses the admissibility of the internal investigation of criminal offenses within the company. If the 
association is responsible for a criminal offense, the association’s cooperation with the prosecution 
authorities (if this contributes to the establishment of the truth) necessarily leads to a mitigation of 
the sanction assessment, which may even lead to a refusal to prosecute (see point 5.2.3.)36 
 
b. Amount of the daily rate 
 
The amount of the daily rate is calculated according to the profit situation of the association. The daily 
rate is fixed at the 360th part of the annual yield, with no specific period of calculation defined. The 
basis of calculation can therefore be both the annual yield of the last business year and an average 
view of the last few years.37  
 
  
31 § 4(3) VbVG as amended.  
32 EBRV 994 BlgNR 22. GP 27; Steininger, Lehrbuch VbVG² Chap 6 Rec 4. 
33 Steininger, Lehrbuch VbVG² Chap 6 Rec 4 and 9f. 
34 Steininger, Lehrbuch VbVG² Chap 6 Rec 13. 
35 EBRV 994 BlgNR 22. GP 28; cf. § 32 Z 2 StGB as amended. 
36 Madl in Kert/Kodek, Das große Handbuch Wirtschaftsstrafrecht, 22.31; § 5(3)(3) and § 18 VbVG as amended. 
37 Fabrizy, StGB- Nebengesetze11, VbVG § 4 Rec 2; Hilf/Zeder in Höpfel/Ratz, WK² VbVG § 4 Rec 12. 
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Earnings are defined as the amount available to the association after necessary investments and 
borrowing costs and after deducting all taxes, i.e. the amount which the association could freely 
dispose of. The determination of earnings is not based on any defined criteria, as there are different 
tax regulations for the associations (profit and loss account, balance sheet, international accounting 
rules, etc.). In any case, no reference is made to figures such as turnover, profit before tax or other tax 
bases.38 This was justified by the fact that a punishment was to be achieved while at the same time 
preventing a threat to the operating basis.39 
 
The system, which ties in with the profit situation and only marginally considers other economic 
performance, is viewed very critically in teaching.40 In my view, this is to be endorsed. The regulation 
leads to an improvement in the position of those companies that are financially strong and have high 
turnover, but often have low profits or revenue. This better position is further strengthened by the 
enshrining of a maximum daily rate limit in VbVG. A focus on turnover, as in EU antitrust law, would 
be a more accurate and fairer method in my opinion. 
 
2. Minimum sentence  
 
In addition to the maximum limit, VbVG also standardizes a minimum number of daily rates and the 
minimum amount of the daily rate, thereby imposing fine sanctions on associations that make losses: 
The daily rate is at least EUR 50.00 and a maximum of EUR 10,000.00 and, for associations with a non-
profit, humanitarian or church purpose, at least EUR 2.00 and a maximum of EUR 500.00.  
 
Therefore, the minimum penalty for associations is EUR 50.00, the maximum penalty is EUR 
1,800,000.00 or, for associations with a non-profit, humanitarian or church purpose, at least EUR 2.00 
and a maximum of EUR 90,000.00. 
 
C. Association fine: conditional leniency 
 
Like individual criminal law, VbVG also provides for the full or partial leniency of the penalty. 
 
If it is assumed that the threat of the penalty will be sufficient to prevent the association from 
committing further acts for which it is responsible (= special prevention), nor does it require the 
enforcement of the fine to prevent the perpetration of acts by other associations (= general 
prevention), the enforcement of the association’s fine is to be (partially) conditionally reviewed.  
 
Leniency must be combined with a probationary period of one to three years. 41  It may also be 
accompanied by a directive requiring the consent of the association. 42  As a directive, VbVG 
 
  
38 Zirm in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 144. 
39 Steininger, Lehrbuch VbVG² Chap 6 Rec 30. 
40 Schwarz/Steineder in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 144f; Köck, JBl 2005, 
485; Kern, SWK 2006, 469). 
41 §§ 6, 7 VbVG as amended; Steininger, Lehrbuch VbVG² Chap 6 Rec 41. 
42 EBRV 994 BlgNR 22. GP 29. 
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standardizes the obligation to provide compensation for damages or measures to improve corporate 
culture and thus to prevent damages in the future.43  
 
As part of the sentence, the granting of leniency must be included in the judgment.44 It may be revoked 
if a renewed conviction occurs within the probationary period or directives are not followed despite a 
formal warning.45 
 
D. Civil law aspects of the association fine 
 
While individual criminal law provides for a substitute sanction in the form of a substitute custodial 
sentence in the event of uncollectability of the fine, there is no such possibility in VbVG. If an 
association is unable to pay, this ultimately leads to bankruptcy or insolvency, where fines for criminal 
acts of any kind cannot be claimed.46  
 
The association, which is held liable by the court under VbVG, cannot transfer the imposed sanction to 
the natural person. Civil law recourse is expressly excluded in VbVG.47 
 
V. PROCEEDINGS  
 
A. Principles of the proceedings 
 
The general rules on criminal proceedings also apply to proceedings against the association, insofar as 
they do not relate exclusively to natural persons.48 The provisions on the preliminary proceedings49, 
the distribution of responsibilities 50 , the prosecution 51 , the main proceedings 52  and appeal 
proceedings53 are thus also applicable to the proceedings on the liability of associations.  
 
The preliminary, main and appeal proceedings against the association should, in principle, be 
conducted together with those against the natural person. The aim of this is to take into account 
economic and commercial aspects as well as to avoid the risk of contradictory results of evidence or 
the assessment of evidence. The conducting of the proceedings separately as an exception is 
 
  
43 § 8 VbVG as amended; Schwarz/Steineder in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 
155. 
44 § 6 VbVG as amended; § 260(1)(3) StPO as amended.  
45 § 9 VbVG as amended.  
46 Schwarz/Steineder in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 151. 
47 § 11 VbVG as amended. 
48 § 14(1) VbVG as amended. 
49 cf. §§ 89ff StPO supplemented by § 13ff VbVG as amended. 
50 cf. §§ 25ff supplemented by § 14 VbVG as amended. 
51 cf. §§ 212ff, 451, 484 StPO supplemented by § 21 VbVG as amended. 
52 cf. §§ 228ff StPO supplemented by § 17 and §§ 22ff VbVG as amended. 
53 cf. §§ 280ff StPO supplemented by § 24 VbVG as amended. 
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conceivable in constellations in which no natural person could be determined as a perpetrator or 
cannot be prosecuted, e.g. because they are deceased, a fugitive or unfit to stand trial.54  
 
The association is not capable of litigation, i.e. it cannot independently express itself in court as a party 
to the proceedings, participate in the proceedings and influence the proceedings.55 For this purpose, 
the association requires representation by a body authorized to represent it, which is not itself a 
suspect. If all members of the body authorized to represent the association externally are suspected 
of having committed the offense, the court must appoint a defense counsel as a “collision curator”. 
The collision curator must take the necessary steps to ensure proper representation of the association 
and will endeavor to appoint a representative who is not a suspect.56  
 
B. Preliminary proceedings 
 
1. Defendants´ rights   
 
As the subject of the proceedings, the association is entitled to the rights of the accused. Thus, like the 
accused natural person, he has the right to defense, to information, to inspect files, to be heard, to 
participate in the taking of evidence, to submit requests for evidence, to observe the presumption of 
innocence, and to lodge an appeal.57 His representation benefits from the right to refuse to testify and 
the ban on self-incrimination.  
 
The decision-makers of the association are also accused in the proceedings against the association, 
irrespective of whether they are suspected of having committed a crime. In the case of employees, it 
is (only) those who are themselves suspects.58  
 
2. Other measures 
 
The provisions of StPO on enforcement measures in the preliminary proceedings also apply to 
associations. They are supplemented by the possibility of an interim injunction.  
 
a. Enforcement measures 
 
Under the same conditions as against the natural person, a house search, account information and 
account opening, securing, seizure, etc. can be ordered against the association. 
 
b. Interim injunction 
 
If a prosecuted association is urgently suspected of being responsible for a certain offense and it is 
assumed that a fine will be imposed on it, the court may, at the request of the public prosecutor’s 
 
  
54 EBRV 994 BlgNR 22. GP 32; Czerny/Oberlaber, Zum richtigen Umgang mit dem VbVG, ÖJZ 2019, 306. 
55 Markel in Fuchs/Ratz, WK StPO § 1 Rec 24. 
56 § 16 VbVG as amended; Necessary steps include informing and/or convening the board of directors and/or general meeting. 
Czerny/Oberlaber, Zum richtigen Umgang mit dem VbVG, ÖJZ 2019, 309. 
57 Hauser in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 249. 
58 § 17 VbVG as amended.  
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office, order seizure to secure the association’s fine. The prerequisite is that, due to certain facts, there 
is a fear that the collection of the fine would otherwise be endangered or made considerably more 
difficult.59 There is therefore a real fear of malversation, such as the transfer of assets abroad. A merely 
emerging deterioration in earnings does not justify an interim injunction.60 
 
3. Elimination of criminal liability 
 
The ability to prosecute the natural person and the association in proceedings must be assessed 
separately. The association must also be given credit in the event of grounds for exemption from and 
suspension of punishment of the statute of limitations, abandonment of an attempt to commit an 
offense, active repentance, lack of criminal liability or self-denunciation in criminal financial law for the 
natural person, but not their death. 61  However, if the reason for the statute of limitations is an 
inhibiting circumstance on the part of the association but not on the part of the natural person or vice 
versa, the period will expire or continue separately. 62  In addition, the association can also fulfill 
substantive reasons for exemption from punishment independently of the natural person, as, for 
instance, only the association practices active repentance.63  
 
4. Termination of preliminary proceedings  
 
The preliminary proceedings are terminated by suspension, diversion, refraining from prosecution or 
application for the imposition of an association fine. 
 
a. Diversion 
 
The possibility of diversion and thus the alternative response to illegal conduct without conviction also 
exists in proceedings against associations. The public prosecutor’s office must withdraw from the 
prosecution if (i) the facts have been sufficiently clarified; (ii) there is no jurisdiction of the court of lay 
assessors or jury court; (iii) the act did not result in the death of a person, and (iv) no general or special 
preventive reasons speak against it. As a diversionary service, VbVG provides for the payment of a 
monetary amount, the determination of a probationary period, as far as possible and appropriate in 
connection with an explicit willingness of the association to take preventive measures or the provision 
of a non-profit service. In contrast to individual criminal law, the criterion of guilt is not applicable due 
to a lack of individual decision-making. On the other hand, the diversion against the association 
necessarily presupposes that the damage caused by the offense has been made good and that other 
consequences of the offense have been eliminated and proven.64 If the conditions for diversion are 
not met, the ordinary proceedings will continue. 
  
 
  
59 § 20 VbVG as amended; Steininger, Verbandsverantwortlichkeitsgesetz § 20 Rec 4. 
60 Steininger, Verbandsverantwortlichkeitsgesetz § 20 Rec 4. 
61 EBRV 994 BlgNR 22 GP 22. 
62 RIS-Justiz RS0132555. 
63 Steininger, Lehrbuch VbVG² Chap 1 Rec 37. 
64 § 19 VbVG as amended; Schwarz/Steineder in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 
160. 
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b. Refraining from prosecution 
 
In the prosecution of associations, the public prosecutor’s office is granted discretion that has not been 
regulated to this extent in the Austrian (criminal) legal system.65 While in individual criminal law the 
public prosecutor’s office is, in principle, obliged to prosecute, the public prosecutor’s office can refrain 
from prosecuting associations if a consideration of the severity of the offense, a consideration of the 
breach of duty or the breach of due diligence, the consequences of the offense, the behavior of the 
association after the offense, the expected amount of a fine to be imposed on the association as well 
as any disadvantages already incurred or directly foreseeable for the association or its owners resulting 
from the offense make prosecution and sanctioning appear unnecessary. The discretion is limited if 
the prosecution is necessary for special or general preventive reasons or because of a special public 
interest. 66 
 
C. Main proceedings 
 
The jurisdiction of the procedure is based on the provisions for the natural person; there is no special 
jurisdiction. The main proceedings can therefore take place both before the district court and the 
regional court as a single judge, court of lay assessors or jury court.67 
 
The main proceedings against the natural person begin with the filing of the criminal complaint or the 
indictment, those against the association with the (connected) application for the imposition of an 
association fine by the public prosecutor. Depending on the jurisdiction, the application must contain 
the formal requirements of the criminal complaint or the indictment.68  
 
While the procedure of taking evidence should, in principle, be conducted jointly, the closing 
statements and the pronouncement of judgement must be conducted separately, initially against the 
natural person. If the proceedings against the natural person are terminated with a conviction, the 
closing statements and the verdict for the association will be held in a continuing main proceeding. If 
the proceedings against the natural person end with an acquittal, the public prosecutor’s office must 
issue a (renewed prosecution) declaration within three days in order to continue the main proceedings 
against the association. If this declaration is not issued, this is equivalent to a withdrawal of the 
application and the court must acquit the association.69 
 
The court has to make two independent judgments and also issue them separately.70 If the court is of 
the opinion that no conviction is necessary to prevent the association from further criminal acts and if 
the other conditions for a diversion are met (see point 5.2.3.), it will (provisionally) discontinue the 
proceedings by order.71 
 
  
65 Konopatsch in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 172. 
66 § 18 VbVG as amended. 
67 Grohmann/Scheck in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention im Strafrecht, 270. 
68 §§ 210ff StPO as amended. 
69 § 22(3) VbVG as amended; EBRV 994 BlgNR 22. GP 37. 
70 § 22(1) VbVG as amended; RIS-Justiz RS0130765; Hauser in Hilf/Pateter/Schick/Soyer, Unternehmensverteidigung und Prävention 
im Strafrecht, 229. 
71 Czerny/Oberlauber, Zum richtigen Umgang mit dem VbVG, ÖJZ 2019, 308.  
 
 
COMPLIANCE  ELLIANCE  JOURNAL   |   VOLUME 6   NUMBER 2   2020 
BETTINA CASPAR-BURES  |  THE CRIMINAL RESPONSIBILITY OF ASSOCIATIONS UNDER AUSTRIAN LAW  
 
 
79 
 
In addition to the association’s fine, as well as in individual criminal law, the court may declare 
confiscation according to § 20 of StGB. While the confiscation serves to take away the advantage 
gained by the offense, the association fine is the sanction for illegal behavior. Association fines and 
confiscation can therefore – without violating the prohibition of double punishment – be imposed side 
by side and independently of each other.72 
 
Convictions of associations are included in the register of associations, which is maintained by the 
public prosecutor’s office for the prosecution of white-collar crime and corruption. The register is 
accessible to the authorities but is not publicly accessible.  
 
D. Appeal proceedings 
 
The appeals and legal remedies provided in StPO are available against judgments concerning the 
association. The association can appeal against its decision as well as against the conviction of the 
natural person, if a precondition of its responsibility is derived from it.73 
 
VI. FINAL REMARK 
 
VbVG is discussed extensively in teaching. In practice, however, despite increasing numbers, it still has 
little significance in Austria: In 200974, two cases were settled by the public prosecutor’s office and 
seven by the courts75. In 201876, 341 cases were settled by the public prosecutor’s office and 24 by the 
courts. The majority of these 252 cases ended with a dismissal by the public prosecutor’s office, only 
28 charges were brought and only five cases were convicted. A diversion occurred in 14 cases. These 
figures compare with a total of 318,627 proceedings against natural persons in 2018.77  
 
This reveals the still limited scope of VbVG and consequently few criminal sanctions against 
associations. 
 
  
72 EBRV 994 BlgNR 22. GP 30; Soyer, AnwBl 2005, 12. 
73 Hilf/Zeder in Höpfel/Ratz, WK2 VbVG § 24 Rec 1; EBRV 994 BlgNR 22. GP 32. 
74 In 2009, proceedings against associations were included for the first time in the annual Security Report of the Federal Ministry of 
the Interior. 
75 Security Report of the Federal Ministry of the Interior 2015, 31. 
76 The latest published Security Report of the Federal Ministry of the Interior concerns 2018. 
77 Security Report of the Federal Ministry of the Interior 2018, 31 and 33. 
